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RESUMEN

El objetivo de este articulo es ofrecer una panordamica de la literatura mas re-
levante sobre las implicaciones constitucionales derivadas de la crisis de la Uni6n
europea (UE). Mi andlisis explora las principales opiniones doctrinales sobre las mu-
taciones de la estructura constitucional de la Unién producidas por la crisis. Con este
propésito el término «mutacidn constitucional» no debe entenderse como una com-
pleta ruptura con el pasado y de hecho a lo largo de este articulo trataré de enfatizar
en ambas, ya sea la continuidad o la discontinuidad, en relacién con la concepcién
tradicional del proceso de constitucionalizacién de la UE.

Palabras claves: Unién europea, crisis, gobernanza econémica europea, inter-

gubernamentalismo, asimetria, derecho constitucional europeo.

(*) Many Thanks to Giuseppe Bianco, Giacomo Delledonne, Mario Kolling and Anna
Margherita Russo for their help. Article completed on 1 November 2013.
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ABSTRACT

The aim of this article is to offer an overview of the relevant literature devoted
to the constitutional implications of the European Union (EU) crisis. My analysis
explores the main scholarly views on the mutations of the constitutional structure of
the Union produced by the crisis. To this purpose I do not conceive «constitutional
mutation» as a complete rupture from the past and in fact in this piece I shall try to
stress both continuities and discontinuities with the traditional understanding of the
EU constitutionalization process.

Key words: European Union; Crisis; European Economic Governance; Inter-
governmentalism; Asymmetry; European Constitutional Law.

I. FiNANcIAL CRrisis, EU Crisis AND CONSTITUTIONAL IMPLICATIONS

The aim of this article is to offer an overview of the relevant literature
devoted to the constitutional implications of the European Union (EU) crisis.
I shall not necessarily limit myself to legal literature but articles from other
disciplines will also be taken into account for the purpose of this work. This
responds to the very multidisciplinary debate (1) on crisis and can be con-
nected to the fact that «the European Union is not undergoing one crisis,
but is instead suffering several simultaneous, interrelated, and intertwined
crises—crises, which are global, not exclusively European. Put differently, the
subprime crisis turned the economic, financial, fiscal, macroeconomic, and
political structure weaknesses of the Western socio-economic order into at
least five major crises» (2).

However, my approach is that of a lawyer interested in presenting the
main scholarly views on the mutations of the constitutional structure of the
Union (3) produced by these events (4).

(1) HaBERMAS (2012); ATHANASSIOU, (2011); BORGER (2013); BuzEgLAYy, (2009);
CHALTIEL (2011); MADURO, KumMm and DE WITTE (2012); CHEMAIN (2012); HINAREJOS
(2012); HorrmaNN (2012); Louis (2012); SoLpatos (2012); BOGRDANDY - GOLDMANN
(2013); OFFE (2013).

(2) MENENDEZ, (2012) p. 453. See also: DEHOUSSE (2012) and Tuorr (2012).

(3) For this concept see: JELLINEK (1906) and IPSEN (1972), p. 58. Relying on this idea
PERNICE (1998) recalled that «It was very early that the German Constitutional Court recog-
nised the mere fact, that although no explicit textual changes are made in the Constitution, the
progress of European integration implies substantial «material’ modifications of the contents
of the Constitution, a phenomenon which Hans Peter Ipsen has called «constitutional muta-
tion’. Those are the implications of art. 24 I GG, which allows the transfer of the sovereignty
by simple legislative act, and of the general acceptance of the autonomy and supremacy of
community law even over the Constitution».

(4) In this sense this article does not aim at offering solutions to the present crises.
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Indeed, the impression one gains from the current scenario is that of
an EU which is currently struggling with its own constitutional limits, put-
ting pressure on national institutions and actors [the Greek(5) and Italian
cases are emblematic from this point of view]. This does not seem consistent
with those celebrated theories [constitutional pluralism (6) for example] that
recognise a constitutional function to the EU developed in accordance and
in synergy with the national level. Moreover as comparative law shows (7),
crises have always played a key role in reshaping the relationship between
centre and periphery in regional, federal or quasi-federal contexts: if this is
true in this case as well, the current crisis is at the same time a chance and
a threat to the constitutional mission of the EU, a crisis (from Greek xpio,
judgment, decision, election, choice) in the deepest etymological sense of
the word, as it implies an important moment of reflection over the very nature
of the whole integration process. Since this is not an article on the notion and
the idea of the European Constitution, I shall limit myself to referring to that
group of theories which, grosso modo, conceives the European Constitution
as the outcome of the never ending interaction between the national and su-
pranational levels (or poles according to other terminologies), a constitution
understood as a process rather than a given document and that can be defined
as «the set of EU norms, rules and principles constituting the polity and its
legal order, establishing the institutions, attributing competences to the EU
and dividing them among its institutions, governing the relationship between
the EU and its Member States, limiting the exercise of its competences and
guaranteeing the rights of the individuals governed under it» (8).

For the sake of clarity, before moving to the substance of the article it
is necessary to make a few preliminary remarks. A first caveat is given by
the nature itself of an article like this: since scholars have extensively writ-
ten about this subject, I shall approach it by identifying some core themes
that have a constitutional relevance or that have led to a potential or effective
constitutional impact of the EU. This inevitably results in a kind of academic
«cherry picking exercise» where the choice of the core themes maybe influ-
enced by contingent factors (previous studies of the present author, famili-
arity with certain subjects, linguistic limitations etc): I am totally aware of
these risks but I shall also try to give a map of some trends and tendencies
present in the debate.

Another caveat concerning the selection of the sources: I have been
asked to focus my attention on non-Spanish literature and I tried to do this

(5) LINDSETH (2012).

(6) PoIARES MADURO (2003).

(7) See WALLIS, OATES, (1998), p. 156. LOUBERT (2012).
(8) CrLaEs (2011.
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by limiting the references to the Spanish contributions as far as possible with
very few exceptions. Basically I initially relied on writings in English and
then tried to find commonalities and differences in the debate also present in
other languages (Italian, French and German); this gave me an account of the
incredible diversity of approaches to the issue of the EU crisis. This variety
sometimes reflects the priorities of the political agenda in a given country or
the debate in the newspapers: it is not a coincidence, for instance, that in Ger-
many subjects like the Fiscal Union or the «debt-brake» (9) are at the heart of
the constitutional debate while in countries like Portugal, Italy, Greece and
Spain the same question has not received the same attention by scholars of
constitutional or public law. In this second group of countries constitutional
lawyers have been more interested in the impact of the anti-crisis measures
on the sustainability of the welfare system, on the protection of social rights
and on the effect of such measures on the relationship between centre and
periphery [a topic of course present only in those EU countries that have
a decentralised system: they are not the majority in the Union as Gamper
pointed out (10)]. Also, the constitutional traditions of these countries matter:
while French scholars seem to be obsessed with the theme of the erosion of
parliamentary sovereignty caused by the surveillance mechanism set up by
the new European economic governance(11), the same issue is treated with
different nuances in Italy and Spain, for example, where the concern about
the loss of parliamentary sovereignty is undoubtedly conceived as a disturb-
ing element per se but becomes a real danger when implying the decrease of
the protection of some of the fundamental rights codified in the constitutions
(mainly economic and social rights). In the latter case scholars perceive that
this loss of sovereignty might affect certain policies that are at the heart of the
constitutional pact and this explains why, when dealing with this question,
even scholars that do not have an economic background inevitably enter the
debate about the neutrality of the supranational agenda in terms of equilib-
rium between austerity and growth. In other words, while the French litera-
ture seems to be more interested in the institutional issue stemming from the
establishment of a supranational surveillance mechanism, in other countries
the focus is more on the axiological implications of this erosion of power.
This can also be explained, as Delledonne pointed out(12), by the fact that
in the last ten years there has been a kind of re-parliamentarisation of the /oi

(9) KuBE (2012); TRUGER - WILL (2012). For an account of the debate in Germany see:
GUEROT, (2012).

(10). GAMPER, (2005); SKOUTARIS (2012).

(11) Oriva (2012); Tusseau (2012).

(12) DELLEDONNE (2011).
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de finances(13). Of course this does not exclude the possibility of detecting
some common tendencies and indeed I will try to privilege them in my analy-
sis. Finally, mutation is not understood as completely ruptured, this means
that when analysing the constitutional implications of the crisis one could
find both continuities and discontinuities with the traditional understanding
of the EU constitutionalisation process.

Except otherwise stated, the content of this article is based on the situa-
tion as of November 2013

II. THE BACKGROUND IN A NUTSHELL

There is no need to recall all the debate on the genesis of the crisis (14),
the literature on this is huge and the facts are very well known, in this sec-
tion I will instead look at how scholars interested in EU constitutional law
have interpreted the series of events which has put the EU in troubled waters.

As Maduro pointed out, it is possible to identify two different «narratives»
of the economic crisis: those who accuse the EU of having major responsibil-
ity for the crisis (15) and those who blame Member States. The second group
seems to insist more on the role of the States whose irresponsible fiscal poli-
cies would have amplified the crisis (16). According to the first group, instead,
the fault of the EU would consist of not having been able to correct some
flaws present in the European economic architecture since 1992 (the year
of the Maastricht Treaty). This economic architecture has been conceived
as based on four main pillars: 1) coordination of economic policy-making
between Member States; 2) coordination of fiscal policies, notably through
limits on government debt and deficit; 3) a centralised monetary policy with

(13) See CARCASSONNE (2007); Rousseau (2010).

(14) From a legal point of view see: CONTIADES (2013) and LAsTrRA-Louis (2013). For
a comprehensive literature on financial crisis see the dossier prepared by the HAGUE ACAD-
EMY OF INTERNATIONAL Law (2013).

(15) Among others MENENDEZ (2013): «The European Union is not only experiencing
these crises, but is significantly responsible for the crises in the first place. The transforma-
tion of the institutional structure of the Union and the substantive policy choices made in the
last three decades have fostered the very structural weaknesses that were turned into crises
by the subprime crisis. In particular, it seems to me that the self-standing and disembedded
understanding of economic freedoms, as expressions of the right to individualistic private
autonomy and the creation of an asymmetric economic and monetary union, played a major
role in destabilizing the Union.».

(16) On these two narrative see: POIARES MADURO (2012).
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a European Central Bank (ECB)(17) and 4) the creation of a single currency
(euro) (18). Especially the persistent asymmetry between the monetary un-
ion (centralised) and the economic union (based on a mere coordination of
national economic policies), the incomplete (if compared to a fully-fledged
federal Central Bank) mandate of the European Central Bank (19), the lim-
ited budget of the EU and the uncertainty surrounding budgetary policies in
the Union together with the weaknesses of the Stability and Growth Pact (20)
have been indicated among the main anomalies of the system (21). All these
defects emerged with the explosion of the Greek crisis(22) which induced
the EU to find a situation in order to keep Greece within the euro. The Greek
crisis triggered an escalation of measures that begun with a Council Decision
dated 10 May 2013 (23) and was then followed by a series of more structured
but still incremental interventions (24). The apex of this series of measures
has been given by the Treaty on Stability, Coordination and Governance in
the Economic and Monetary Union — TSCG(25) signed by 25 European
leaders at the beginning of March 2012. This Treaty represents just one of
the links of a longer chain of measures adopted to fight the EU crisis (I am
referring to the creation of the European Financial Stability Facility [EFSF],
European Financial Stabilisation Mechanism, [EFSM], the Euro Plus Pact,
the amendment of art. 136 of the TFEU, the European Stability Mechanism,
[ESM], the so-called six and two packs (26) among others (27). With all these
measures the EU has intended to deal with very different aspects of the crisis

(17) On the role of the ECB in the crisis see: DOELY, (2013); DOHERTY - LENIHAN
(2005); BUITER- RAHBARI (2012).

(18) DEGRYSE (2012).

(19) On the asymmetry between the economic and monetary policies see: DRAGHI
(2012). See also the new interesting perspectives offered by the so called Banking Union:
Council Regulation (EU) No 1024/2013 of 15 October 2013 «conferring specific tasks on the
European Central Bank concerning policies relating to the prudential supervision of credit
institutions».

(20)  On these see Louis (2006).

(21) See now KRUGMAN (2012), especially chapter 10.

(22) Louis, (2010); HOFMEISTER (2011); KATSIKAS, (2012).

(23) Council Decision (2010/320/EU) of 10 May 2010.

(24) RUFFERT (2011); PALIOURAS, (2011).

(25) PEERS (2012a); BESSELINK- REESTMAN (2012); CraiG (2012a); Louis (2012)
House oF CoMMmONS EUROPEAN SCRUTINY COMMITTEE (2012). Pernice (2012); TuUoORI
(2012).

(26) The so-called six pack is composed of five Regulations (Regulations n. 1173/2011,
n. 1174/2011, 1175/2011, 1176/2011 and 1177/2011) and one Directive (Directive n.
2011/85). The two pack is composed of the following regulations: Regulation n. 472/2013
and 473/2013; KocHAROV (2012).

(27) On this «jungle» of measures see: BIANCO (2012).
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trying to achieve a new integrated surveillance system for budgetary and eco-
nomic policies and a new budgetary timeline. It insists on the establishment
of clearer rules and of better coordination of national policies. This system
has been provided with swifter sanctions. All these measures run in parallel.
Some of them are part of the EU law legal order (six pack, two pack), some
of them external to it, some of them are interdependent (in some aspects the
six pack and the TSCG), some of them are not (for instance, quite roughly,
while the Euro Plus Pact is more about competiveness, the TSCG is more
about austerity). This explains why some Member States participate in some
of these actions without necessarily being part of the others.

The contents of all these measures have been extensively analysed by
scholars (28) and the aim of the next section is not to offer a mere description
of them. Rather, I shall explore some common elements emerging from this
scenario, namely, the asymmetrical dimension of the new European economic
governance and its intergovernmental turn which induced scholars to describe
the latest developments in terms of loss of supranationalism. It is interesting
to notice that among the EU anti-crisis measures that which obtained more at-
tention by constitutional lawyers have been undoubtedly the TSCG, probably
because of its art. 3 which establishes a sort of forced constitutionalization
of the so called «golden rule» and which triggered a series of constitutional
or super-primary reforms at national level (29). The TSCG was the solution
chosen to challenge the crisis after having evaluated a list of alternatives, first
of all the revision of the EU Treaties, i.e. the Treaty on the Functioning of the
EU (TFEU) and the Treaty on the European Union (TEU). Another option
considered was the use of the enhanced cooperation as regulated under the EU
Treaties. This is not an exhaustive list; authors like Beukers, (30) for instance,
identified a more complex scenario but these two options are still topical,
partly at least, as the last provisions of the TSCG seem to confirm.

The first option (reform of the EU Treaties) would be very risky: it would
imply another round of constitutional politics and seems to be unworkable
now due to the UK veto(31).

However, the possibility of reforming the EU Treaties should not be un-
derestimated. In fact, the EU institutions might have an interest in bringing
the discipline of Euro-governance fully into the Treaties in the near future,

(28) See for instance the contributions included in DE WITTE- HERITIER- TRECHSEL,
(2013). See also the first comments on the Pringle case of the CJEU: (Case C-370/12 Pringle,
not yet reported); CRAIG (2013a); DE WITTE- BEUKERS, (2013); KokotT (2013).

(29) FaBBRINI (2013a).

(30) BEUKERS (2013).

(31) On this see: GORDON (2014).
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and there are several think-tanks that are currently proposing something
along these lines (32).

The advantages of enhanced cooperation are obvious: it could avoid a time-
consuming reform of the Treaties. It could also demonstrate the maturity of the
current constitutional architecture of the Treaties, since it is an instrument gov-
erned by the current fundamental charter of the EU, without the necessity of
finding a solution to the European debt crisis out of the present system.

Finally, enhanced cooperation would not lead to an irreducible «rupture»
with the UK or with other Member States, which could decide to join the
enterprise at a later date, whereas such a reunion would be much more com-
plicated in the case of a «pure» international agreement (33).

This path was suggested by some leading scholars as the way to over-
come many of the EU’s difficulties (34). Still today if one takes a closer look
at the draft of the TSCG it is possible to see that the use of enhanced coop-
eration techniques is repeatedly advocated therein. Enhanced cooperation
still remains a valid option, yet its use is encouraged in a text which is for-
mally out of the EU Treaties’ armoury. This Treaty is divided into six parts:
Purpose and Scope (art. 1), Consistency and Relationship with Law of the
Union (art. 2), Fiscal Compact (art. 3-8), Economic Policy Coordination and
Convergence (art. 9-11), Governance of the Euro Area (art. 12-13), General
and Final Provisions (art. 14-16).

From a constitutional law viewpoint, the most important clauses are rep-
resented by art. 1 (devoted to the aim of the Treaty, namely «to strengthen
the economic pillar of the economic and monetary Union by adopting a set
of rules intended to foster budgetary discipline through a fiscal compact, to
strengthen the coordination of economic policies and to improve the govern-
ance of the euro area, thereby supporting the achievement of the European
Union’s objectives for sustainable growth, employment, competitiveness and
social cohesion»), art. 2— concerning the relationship with EU law and reaf-
firming the precedence of EU law over the Treaty, a point which is present in
many other parts of the Treaty — art. 3.2 — providing for the necessity for the
States to codify the budget rule in national law «through provisions of bind-

(32) For instance see THE SPINELLI GROUP - BERTELSMANN STIFTUNG (2013); CEN-
TRE FOR STUDIES ON FEDERALISM (2011).

(33) Itis interesting to note the content of art. 15 TSCG: «This Treaty shall be open to
accession by Member States of the European Union other than the Contracting Parties. Acces-
sion shall be effective upon the deposit of the instruments of accession with the Depositary,
who shall notify the other Contracting Parties thereof». Such openness differs from the model
followed within the frame of an enhanced cooperation since it follows a pure public interna-
tional law logic.

(34) Prris (2011).
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ing force and permanent character, preferably constitutional, or otherwise
guaranteed to be fully respected and adhered to». It is debatable whether
this last provision (art. 3.2) is inconsistent with art. 4.2 of the TEU stating
the necessity to respect the national identity and constitutional structure of
the EU Member States. Things are even more complex in countries whose
fundamental laws are written in more than one document (see Sweden, for
instance).

Another reference to EU law is included in art. 5 which requires contract-
ing parties subject to an excessive deficit procedure to put in place «a budget-
ary and economic partnership programme including a detailed description of
the structural reforms» to reduce the deficit. «The content and format of such
programmes shall be defined in European Union law» (35).

Another problematic provision is art. 8, which gives the CJEU the juris-
diction to rule on the parties’ compliance with the requirements of art. 3.2 of
the Treaty. Is this provision compatible with the TFEU? The Preamble of the
international agreement refers to art. 273 TFEU and art. 260 TFEU, but art.
273 TFEU seems to be very clear in anchoring the jurisdiction of the CJEU
to the subject matter of the EU Treaties (36). As the Court said, the extension
of the competences of the Court is possible always provided that the core of
the Treaties (37) is respected. This point, again, led the commentators to take
into account the very finality of this new international agreement in order to
assess its compatibility with the EU Treaties.

As itis clear from the wording of these articles, the TSCG aims at getting
a certain degree of bindingness, which was missing in the previous instru-
ments of the European economic governance. This also explains the concern
for the role to be played by the political institutions in the new contexts. The
debate about the alleged loss of power of the European Parliament is em-
blematic from this point of view: it might look paradoxical that now many
scholars have started worrying about the role of the European Parliament in
the economy of this new Treaty since its position is relatively stronger than it

(35) Art. 5TSCG.

(36) «Professor Craig, for instance, agreed that article 273 was sufficient to give the
Court jurisdiction, but that article 8 of the proposed treaty caused difficulties because even
though the Commission would not bring a case in name, the provisions meant that it might do
so in effect, and there is no provision under the EU treaties for the Commission to bring such
a case», HOUSE OF LOrDSs (2012).

(37) On the involvement of EU’s institutions outside the scope of EU law see Case
C-316/91 EP v Council and C-181/91, ECR 1994 p. I-625. On the possibility of giving the
CJEU a jurisdiction not referred to in the Treaties see Opinion 1/00 [2002] ECR 1-3493. On
this see PEERs (2012b).
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was in the past, especially if one compares the position of this institution in
the TSCG to that it had in the previous Stability and Growth Pacts.

This sounds as a paradox but is not a paradox at all, since it may be ex-
plained by the new binding nature of the TSCG. Indeed, according to Fasone:

«Without doubt the EP is stronger now than it was at the time of the pre-
vious regime of the Stability and Growth Pact (1997 and reformed in 2005),
when the name of this institution was not even mentioned in Regulations
1466/97 and 1467/97. However, at that time, the weak enforcement of the
Stability and Growth Pack did not make the lack of involvement on the part
of the EP particularly problematical. On the contrary, nowadays, in principle,
the mechanism does not admit derogations, except for exceptional circum-
stances: compared to the past, warnings and sanctions have become semi-
automatic because the system is based upon the reverse qualified-majority
voting (warnings and sanctions proposed by the Commission are deemed to
be adopted unless the qualified-majority in the Council rejects it). Further-
more, the co-ordination of economic policy has also become binding by the
embedding the European Semester within the EU legislation» (38).

In order to find the exact «place» of EU institutions in the TSCG, it
would be necessary to clarify the exact «scope» of this new international
agreement and here again scholars are divided.

According to Peers (and to a certain extent Craig), the new international
agreement would add «very little to the measures already set out in EU law or
which have been or could be proposed as part of EU law» (39). A confirma-
tion of this can be found even in the words pronounced at the end of 2011 by
Guy Verhofstadt: «it is for political, symbolic reasons that they want to do this
agreement» (40). On the other hand, as the UK Minister for Europe said: «there
is no provision in the European Union treaties to make a balanced budget rule
binding in a Member State’s national law or subject to the jurisdiction of the
European Court of Justice. There is no provision in the existing treaties for
an automatic correction mechanism where a Member State deviates from that
balanced budget path» (41). Moreover, those who argue that this international

(38) FasoNE (2012).

(39) «There was general agreement with Professor Peers» view of the legal aspect, and
our witnesses highlighted the ways in which provisions in the proposed Treaty were effective-
ly mirrored in existing EU Treaty and legislative obligations. It is worth considering further
whether there is any significant element of the treaty which is not or could not be achieved
within the existing legal framework, not least for its relevance to the ease with which the pro-
posed treaty might in due course be integrated into the EU legal framework, as proposed in
article 16», HOUSE oF Lorps (2012).

(40) MaHONY (2011).

(41) Houske or Lorps (2012).
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agreement would add something new, tend to recall that this Treaty would
confer new powers on some EU institutions, in primis the Commission (42).
Going to the last provisions of the TSCG, art. 16 seems to favour the future
incorporation of the TSCG in EU law and this element makes the possibility
of a future amendment of the EU Treaties still relevant while another crucial
aspect is represented by the abandonment of the unanimity rule for the entry
into force of the TSCG (43) under its art. 14: this is an important novelty that,
according to many (44), should be transplanted in the EU law context.

III. THE NEw EcoNoMIC GOVERNANCE: ASYMMETRY AND INTERGOVERN-
MENTALISM

As said, looking at the new economic governance through the perspec-
tive of the TSCG scholars, there are two important factors of constitutional
mutation: the increased asymmetry of the picture and an increase of inter-
governmental dynamics.

The use of enhanced cooperation in the field of divorce and patents (45)
and the current debate on the possibility of using the same mechanism for
the introduction of a financial transaction tax (46), on the one hand, and the
adoption of the new Treaty on Stability, Coordination and Governance in the
Economic and Monetary Union (TSCG), on the other, have been giving new
blood to the debate on asymmetry in the life of the Union.

Within the new European economic governance the asymmetric dimen-
sion of the EU has been amplified due to two main factors: First of all, some of
the measures mentioned at the beginning have been adopted out of the EU law
frame, namely via the conclusion of international agreements. This choice has
permitted the creation of a set of rules shared by a group of the EU Member

(42) «Two points to make about this: First, there is room for disagreement as to whether
particular provisions of this Draft Treaty confer «new» functions on the Commission. How-
ever, in my view there are aspects of, for example, articles 7 and 8 that in substance confer
new powers on the Commission. Second, I reiterate the point that I made when I gave evi-
dence: the mere fact that the Commission does have certain powers already under the Lisbon
Treaty and legislation made thereunder does not in itself render lawful or legitimate the use of
analogous powers outside the confines of the LT» (CrAIG, 2012b).

(43) Crosa MoNTERO (2011).

(44) See for instance the option in: THE SPINELLI GROUP- BERTELSMANN STIFTUNG
(2013).

(45) Council Decision of July 12th, 2010 (2010/405/EU), OJEU, L 189/12 and Council
Decision of March 10th, 2011 (2011/167/ EU), OJEU, L 76/53. PEERs (2010).

(46) Proposal for a Council Directive-implementing enhanced cooperation in the area
of financial transaction tax COM(2013) 71 final - 2013/0045 (CNS). See: FABBRINI (2013b).
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States in the form of a public international law treaty. The second reason regards
the discipline of the enhanced cooperation mechanism in the TSCG. Concern-
ing the first factor, as Bruno de Witte has pointed out, this «turn to international
treaties» is not new; even in other cases this path has been followed (47).

The first reaction to this trend may be to interpret it as a return to inter-
governmentalism and as a loss in terms of supranationalism. But, as Fabbrini
has shown, the use of differentiated agreements among members of a union
is known even in federal experiences (48).

Although this is not the first time in which the international law instru-
ments have been employed to face a supranational issue scholars do not see
a common strategy behind this trend, rather this path was allegedly chosen
because of the flexibility it can offer (49). Against this background, the TSCG
is peculiar for many reasons, the most evident being the fact that the TSCG
intervenes in a situation already dominated by asymmetry, adding another
pattern of differentiation. For instance, besides the already existing asymme-
try between Euro and non-Euro members, this second group will be differen-
tiated, from now on, between those who signed the new Treaty and those who
did not. For instance, building on Rossi’s work (50), it is possible to argue that
the TSCG has created a system characterised by various concentric circles:

A first circle is represented by those EU Member States of the Eurozone
that have ratified the TSCG [at least «twelve Contracting Parties whose cur-
rency is the euro» according to art. 14 TSCG (51)].

(47) «In fact, there are numerous earlier examples of international treaties concluded
between groups of Member States of the EU. They have concluded, ever since the 1950’s,
agreements in areas such as tax law, environmental protection, defence, culture and educa-
tion», DE WITTE (2013).

(48) «As the comparative analysis makes clear, also the US Constitution is endowed
with an instrument — the «compact clause» — which allows states to pursue flexible and dif-
ferentiated action within the American Union», FABBRINI (2012).

(49) «‘Separate international agreements, which do not involve an amendment of the
TEU and TFEU, can define alternative requirements for their entry into force. Not only can
such agreements be concluded between less than all the EU states, but they can also provide
for their entry into force even if not all the signatories are able to ratify. The Fiscal Compact
offers a spectacular example of this flexibility in that it provided that the treaty would enter
into force if ratified by merely 12 of the 25 signatory states, provided that those 12 are all part
of the euro area. The fact that the authors of the Fiscal Compact moved decidedly away from
the condition of universal ratification for its entry into force has created a ‘ratification game’
which is very different from that applying to amendment of the European treaties, where the
rule of unanimous ratification gives a strong veto position to each individual country». DE
WiTTE (2013).

(50) Ross (2012).

(51) Art. 14, p. 2: «This Treaty shall enter into force on 1 January 2013, provided that
twelve Contracting Parties whose currency is the euro have deposited their instrument of
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A second group is given by those States that do not belong to the Euro-
zone but that have ratified the TSCG (52).

A third circle includes those States that do not participate in the Euro
Plus Pact but that have ratified the TSCG (53).

It is clear from this scenario that the TSCG is going to amplify the var-
iable-geometry Union, emphasising the asymmetric feature of the EU eco-
nomic governance.

Indeed, another source of asymmetry in the new European economic
governance is represented by the provisions included in the TSCG and de-
voted to the enhanced cooperation mechanism, namely art. 10 TSCG. Else-
where (54) I expressed some doubts when comparing the wording of this
provision with those of art. 20 of the TEU and art. 326 to 334 of TFEU, since
art. 20 TEU describes enhanced cooperation as a «last resort» (55) while out-
side EU Treaties enhanced cooperation may be used when «necessary and
appropriate». These formulas employed by the TSCG seem to introduce an
element of discretion which seems to be very far away from the idea of ex-
trema ratio.

The wording of art. 10 TSCG seems to show the hybrid nature of the
Treaty itself. Even though it is an international agreement outside the scope
of the EU Treaties, it is not completely outside the scope of the EU frame-
work, as it aims to benefit from EU institutions and EU law features It can be
said — and, perhaps, this was the intention of the drafters — that art. 10 TSCG
might be, in principle, the pathway for the «communitarisation» of the TSCG
required by art. 16 of the TSCG (56), through enhanced cooperation schemes

ratification, or on the first day of the month following the deposit of the twelfth instrument of
ratification by a Contracting Party whose currency is the euro, whichever is the earlier». The
ratification process can be followed at the following link: http://www.consilium.europa.eu/
policies/agreements/search-the-agreements-database?command=details&lang=en&aid=2012
008&doclang=EN

(52) For instance Poland

(53) For instance Hungary.

(54) CANTORE - MARTINICO (2013).

(55) Art. 20 par. 2: «The decision authorising enhanced cooperation shall be adopted
by the Council as a last resort, when it has established that the objectives of such cooperation
cannot be attained within a reasonable period by the Union as a whole, and provided that
at least nine Member States participate in it. The Council shall act in accordance with the
procedure laid down in article 329 of the Treaty on the Functioning of the European Union».

(56) «Within five years, at most, of the date of entry into force of this Treaty, on the
basis of an assessment of the experience with its implementation, the necessary steps shall be
taken, in accordance with the Treaty on the European Union and the Treaty on the Function-
ing of the European Union, with the aim of incorporating the substance of this Treaty into the
legal framework of the European Union».
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but this was also an option not exploited by the EU Member States even
before the conclusion of the TSCG. There is another reason for which the
text of art. 10 is at odds with its correspondent provisions included in the
fundamental EU Treaties: art. 10 TSCG only states that enhanced coopera-
tion may not undermine internal markets but internal market is just one of the
elements included in art. 326 TFEU (57).

As said one of the causes of the increased asymmetry of the new Euro-
pean economic governance is given by the use of public international law
instruments and this leads me to the other important factors of constitutional
mutation introduced by the last legal developments. It concerns the EU’s
methodology of action or, in other words, the choice of the legal sources
used to deal with the crisis. This point has been made by Chiti and
Texeira(58) in a pretty clear way: according to them, when reacting to the
crisis the EU has been progressively abandoning the Union method, mini-
mising the role of the «Community channels» reinforcing the «intergovern-
mental instruments» (59). This has created a partial development of this dis-
cipline outside the EU Treaties which has resulted in a mix of EU legal acts
and international Treaties with consequent issues in terms of consistency of
some of the solutions adopted in this phase with EU law (60). For all these
reasons the debt and financial crisis would have triggered a dangerous pro-
cess of transformation with a «departure from the traditional paradigm of the
EU economic constitution» (61) and the exhaustion of «the main democratic

(57) Art. 326 TFEU: «Any enhanced cooperation shall comply with the Treaties and
Union law. Such cooperation shall not undermine the internal market or economic, social
and territorial cohesion. It shall not constitute a barrier to or discrimination in trade between
Member States, nor shall it distort competition between them». One could say that art. 10
in any case refers to all the relevant norms disciplining the phenomenon in EU law and this
is true but why recall in an expressed manner just one of these elements? I see two possible
interpretations here: the last lines of art. 10 could be either pleonastic (by expressing just one
of the elements recalled by the relevant EU Treaties provisions) or maybe «selective», will-
ing to give a particular value just to one of the elements recalled by the EU Treaties and thus
creating something different. This problematic picture is made even more complicated by the
unclear mandate of the CJEU (it is not clear from art. 8 TSCG whether the mandate of the
Court concerns the content of art. 3 only or all the contents of the TSCG) and this of course
matters i.e. one of the most important actors in the process of EU integration, the guardian of
those constitutional safeguards that inspire the life of the Union. On the CJEU in this Treaty
see: FERRERES COMELLA (2013), p. 236.

(58) CHitI —-TEIXEIRA (2013).

(59) CHir1 —TEIXEIRA (2013), p. 685.

(60) Brianco (2012).

(61) CHrt1 —TEIXEIRA (2013), p. 700.
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legitimacy sources of the EU polity» (62). The apex of this process has been
undoubtedly represented by the TSCG.

Indeed, many other authors have argued that the latest developments af-
fect the legitimacy and democracy of the European project and represent a
fracture in the history of its economic constitution (63) and, more in general,
a change in its constitutional paradigm: this is the point made by Dawson and
de Witte, for instance, who argued that the anti-crisis measures have «altered
the constitutional balance upon which the Union’s stability is premised» (64),
its commitment to pluralism and shows its inability to «accommodate the
plurality of interests that distributive conflicts engender» (65). In their view,
the crisis would cause the abandonment of the «relative neutrality of the
Union’s policies» (66) due to the necessity to face the crisis through the
adoption of an austerity path, resulting also in a breach of the system of
competences. Moreover, this situation is worsened by the absence of a politi-
cal arena where parliaments and citizens can participate in and discuss (67)

(62) CHITI-TEIXEIRA, (2013), p. 706.

(63) See also JOERGES (2012).

(64) DawsoN-DE WITTE (2013). This idea of constitutional balance is based on three
components, namely the substantive, institutional and spatial dimensions, all these three
would be affected by the recent evolution of the anti-crisis discipline: «The response to the
euro-crisis destabilises the Union’s substantive balance by circumventing its limited mandate
in redistributive policies, which was meant to ensure that citizens have ownership and author-
ship over the core values that shape their society (the second section). It equally recalibrates
the institutional balance by decreasing the voice of marginalised interests and representative
institutions. This loss of representative influence is likely to result in greater power for na-
tional executives, with responsibilities for the initiation of, and compliance with, policy pro-
posals shifting during the crisis towards the European Council (in the third section). Finally...
the Union’s response to the euro-crisis also threatens the spatial balance of the Union, which
protects the voice of smaller and poorer Member States and their citizens from majoritarian or
even hegemonic tendencies. The increased influence of the bigger, more resourceful Member
States, in combination with the changes to the Union’s substantive and institutional structure,
leads to the loss of political autonomy for smaller and poorer Member States» DAWSON- DE
WitTE (2013), pp. 817-818.

(65) DawsoN- DE WITTE (2013), p. 822.

(66) DawsoN- DE WITTE (2013), p. 823. «Until the advent of the euro-crisis, direct
legislative influence in distributive policies was both legally and politically off-limits for the
Union institutions. The Lisbon strategy and Europe 2020 agenda, for example, deliberate-
ly leave substantive choices to national political systems while attempting convergence of
outcomes through benchmarking and intense transnational political cooperation. The euro-
crisis changed this paradigm.» DAWSON-DE WITTE (2013), p. 824. See also, SCHARPF (2010);
ScHARPF (2009); SOMEK (2011); CHALMERS (2012).

(67) «In side-lining the national parliaments, the Union’s response to the crisis has ex-
cluded a wide range of (often weak and diffuse) societal interests that have no presence in the
transnational political arena» DAWSON-DE WITTE, p. 827.
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transnational political choices. The second element is given by the reduced
role of the Commission and the European Parliament in the progressive «ex-
ecutivism» of the EU politics (68) in favour of the European Council (69).

Although it is difficult not to agree with these considerations, for the
purpose of this work it is useful to recall what other scholarships have argued
about the concrete impact of these measures on some key actors at national
level, in primis national parliaments in order to give a more complete ac-
count of the debate. In the next section I will look at the level of national
implementation of the supranational measures: as we will see, the attention
at the State-level will offer counter-intuitive arguments. The attention paid
to the national level is also consistent with the idea of European constitution
presented at the beginning of the work, i.e. process fed by the interaction
between constitutional levels or poles.

IV. WHAT CAN WE LEARN FROM THE NATIONAL LEVEL?

Even before the entry into force of art. 3 of the TSCG many national
systems amended the financial section of their constitution or implemented
the supranational obligations via super-primary norms. This process has of
course gathered the attention of many constitutional lawyers (70), especially
in Spain where the constitutional amendment was passed very quickly, with
an evident sacrifice of the role of the parliament. Indeed the role of national
parliaments in the procedures followed for the amendment was in some cases
minimal and this was perceived as a reflection of the intergovernmental turn
present at supranational level. In other words, both the incredible pressures

(68)  On this process see: CURTIN (2009).

(69) On this see: PUETTER, (2012). Finally, the creation of parallel institutions and the
legal developments out of the EU Treaties also affected the institutional balance of the EU,
the authors have the ESM in mind, since «voting under the ESM is based on capital contribu-
tions. Levels of influence upon the ESM’s principle decisions are therefore determined by the
financial strength of the Member States, only indirectly taking into account their populations.
As a result, there are significant disparities in influence when compared to normal decision-
making procedures. Germany, for example, has 27 per cent of all votes in the governing board
of the ESM compared to 8.5 per cent of all votes in the Council. Cyprus by contrast carries
0.2 per cent of ESM votes compared to 1.2 per cent of votes in the Council. Most decisions
of the ESM are to be made by an 80 per cent qualified majority (with only the most important
decisions carried by unanimity)», DAwsoN- DE WITTE (2013), pp. 837-838.

(70) FaBBrINI (2013a); DELLEDONNE (2012); PARIENTE, (2010); Souray (2010);
MATHIEU (2012); HADE (2010); HEINZ (2010); MAYER (2011); Luciant (2011); BRANCASI
(2012); Lupo (2011); DE Grazia (2012); CioLr (2012).

Revista de Estudios Politicos (nueva época)
262 ISSN: 0048-7694, Nim. 165, Madrid, julio-septiembre (2014), pags. 247-280



EU CRISIS AND CONSTITUTIONAL MUTATIONS: A REVIEW ARTICLE GIUSEPPE MARTINICO

to perform national reforms requested from the EU and the new arrangement
of measures characterising the current economic governance created worries
about the risk of isolating national parliaments from the heart of economic
policies (71) in favour of national executives (72). This was also the concern
behind the message e sent by the German Constitutional Court in the fa-
mous Greek bailout decision whereby it stated that: «the decision on revenue
and expenditure of the public sector [must] remain in the hand of the Ger-
man Bundestag as a fundamental part of the ability of a constitutional state
to democratically shape itself. As elected representatives of the people, the
Members of Parliament must remain in control of fundamental budget policy
decisions in a system of intergovernmental governance as well» (73). This
warning should be read together with the conclusion reached in the Lissabon
Urteil(74) and in other decisions whereby the Bundesverfassungsgericht
(BVG) emphasised the necessity to involve national parliaments in all the
major decisions taken in the field of European Union affairs (75) and stressed
the necessity to preserve their prerogatives. I shall come back to this point
when dealing with the role of national courts.

Going to the impact of the supranational measures on the constitutional
structures of Member States, authors like Lupo, Fasone and Griglio have
noticed that the role of national Parliaments has not resulted necessarily di-
minished. This is a «counter-intuitive» (76) conclusion, since one could think
that the intergovernmental nature of the last developments in this ambit re-
sult in affecting the centrality of national Parliaments (77). When looking at
Spain and Italy, the executive has had a traditional prevalence in the design of
the domain on the legislative design of fiscal policies and this element might
lead to the conclusion of strengthening the role of this branch in the last peri-
od. However, the recent legislative developments have insisted, for instance,

(71) RivoseccHI (2012).

(72) PrtrRuzzELLA (2013).

(73) Judgment of the Second Senate of 7 September 2011-2 BvR 987/10- 2 BvR
1485/10-2 BvR 1099/10.

(74) BVerfG, 2 BvE 2/08.

(75) See 2 BvR 987/10, 2 BvR 1485/10, 2 BvR 1099/10; 2 BVE 8/11, 2 BVR 1390/12.

(76) GRrIGLIO - LuPpo (2012), p. 340.

(77)  «In other words, a further strengthening of the Executives is likely to happen and
is actually happening, at least at a first stage: most of the national anti-crisis measures — either
resulting from a spontaneous political decision of the national level, or to be considered as a
due adaptation to European obligations — seem to find in the Government (rather than in the
Parliament) their institutional point of reference», GRIGLIO - Lupo (2012), p. 333.
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on improving the parliamentary scrutiny in the budgetary process (78). This
is in line with the trend suggested by recent comparative law analysis (79).
Other two elements that might limit the space of action of the executives
are the recent introduction of the Fiscal Councils at national level (80) and the
progressive de-nationalisation of the budget process as pointed out by Fasone
and Griglio (81). In conclusion, a comparative study seems to demonstrate that
the Europeanisation in this field has not necessarily affected the role of na-
tional parliaments, since they have improved their scrutiny powers or, at least,
benefited (indirectly) from the less margins left to the executive due to the role
acquired by actors such as the supranational actors (especially the Commis-
sion) and technical and independent bodies, such as the Fiscal Councils. In
other words, national Parliaments seem to have window-opportunities offered
by the European integration, despite the intergovernmental turn described be-
fore. Moreover, the TSCG gives another interesting arena (at least potentially)
to them, namely art. 13(82). The main idea behind these provisions is that the
European Parliament, unlike national counter-parts, was not designed to oper-
ate in isolation, but requires the cooperation of national parliaments to develop
its role (83). As said, the same cooperative spirit inspires art. 13 that should be
read in context with other articles of TSCG and the EU Treaties after the com-
ing into force of the Lisbon Treaty, for instance with art. 4.2 TEU, other provi-
sions included in the European Treaties (84) and its Protocols on the role of
national parliaments and subsidiarity and proportionality. Perhaps this is why

(78) In Italy, the new Constitutional Law 1/2012 of 2012, has also improved the ex ante
evaluation function of the Parliament.

(79) «One major trend is represented by the increasing interest of Parliaments for the
ex ante evaluation of the fiscal frameworks and budgetary scenarios, which anticipates the
drafting of the budget. A common feature characterising most national trends can be indeed
identified in the fact that latest reforms and changes tend to extend Parliament’s intervention
working at the same time on the ex ante and ex post stage: their purpose is to strengthen the
capacity of the Parliament to fully evaluate the budgetary provisions in the decision-making
process and to influence the long-term planning; and to consider this transformation, in the
medium-long term, as the first step towards the enforcement of the parliamentary scrutiny
over budget execution « GRIGLIO - Lupo (2012), p 353.

(80) Directive 2011/85 and art. 3.2 of the TSCG.

(81) FASONE - GRIGLIO, (2013), pp. 264-305.

(82) Art. 13: «As provided for in Title IT of Protocol (No 1) on the role of national
Parliaments in the European Union annexed to the European Union Treaties, the European
Parliament and the national Parliaments of the Contracting Parties will together determine
the organisation and promotion of a conference of representatives of the relevant committees
of the European Parliament and representatives of the relevant committees of national Parlia-
ments in order to discuss budgetary policies and other issues covered by this Treaty».

(83) MANZELLA (2008), pp. 333-334.

(84) See for instance art. 12 TEU.
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it has been said that «[m]aybe not formally speaking, but at least politically
speaking, all National Parliaments have become, in a way, European
Institutions» (85). This goes in continuity with the gradual introduction of na-
tional parliaments in the EU framework and has also been the result of the
progressive dialectic between Constitutional courts [the German and Italian
ones mostly (86)] and CJEU. Constitutional courts (the case law of the BVG is
again emblematic) often conceive national parliaments as the «guardians of
integration» and as a sort of indirect source of legitimacy for the EU.(87)
However, if one has a closer look the Lisbon case one can realise that the idea
of the BVG is quite clear in acknowledging that the European treaties contain
important chances for national parliaments. Consequently national parlia-
ments should do everything possible to implement them at their best and this
proves that very much about their marginalisation depends on them, it is not
only something unilaterally dictated by the supranational level. For all these
reasons, as also Dawson and de Witte recognize, the TSCG «is a little
better» (88) and seems to emerge in a more positive way from the jungle of
sources characterising the new economic governance (89) with particular re-
gard to the position given to national parliaments. Another topic that captured
the interests of constitutional lawyers was that of the impact of EU measures
on the relationship between centre and periphery, this happened especially in
Spain and Italy but also in Germany (90). In this respect, it should be recalled
that article 3 of the TSCG applies to both regional and local governments, as
evidenced by the reference made by article 4 of the TSCG to Protocol number
12, devoted to the procedure in the event of excessive deficit. Indeed, article 2
of Protocol number 12 clarifies that «government means general government
that is central government, regional or local government and social security
funds, to the exclusion of commercial operations, as defined in the European
System of Integrated Economic Accounts.». In Italy, for instance after the con-
stitutional reform, in light of the new art. 119, the system clearly limits the

(85) VanN Rowmruy (2012).

(86) See the Solange saga for instance: see e.g. Case BVerfGE 37, 271 2 BvL 52/71
I-Beschluss Solange. See also the counter-limits doctrine of the Italian Constitutional Court:
Decision No. 183 of 18 December 1973 and Decision No. 170 of 5 June 1984.

(87) See the criticisms made by the German Constitutional Court against its own parlia-
ment in the Lissabon Urteil, BVerfGE 123, 267, par. 411 of the judgment. also: BVerfG, 2
BVC 4/10 and BVerfG, 2 BVE 8/11 of 28 February 2012.

(88) «As a funding mechanism, however, the ESM is subject to almost non-existent
parliamentary oversight both at the national and European levels. The Fiscal Compact is little
better in this regard», DAWSON-DE WITTE (2013), p. 833

(89) Contra KocHAROV (2013).

(90) KOLLING (2012); SCHELLER (2013).
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possible recourse to borrowing for Regions and Local Authorities and, in ad-
dition, the Monti government established many cuts and some of these meas-
ures have also impacted on the regional structures (91). These are just a few
examples showing the risk of centralization in the Italian system induced by
the EU anti-crisis measures (92) and other similar examples come from Spain.
However, as Ruiz Almendral pointed out, this centralization is only partly con-
nected to what is happening at European level, as it has its roots in previous
events (93). These observations ring true for Italy as well, where despite the
bombast of federalism and constitutional reforms employed by all recent Ital-
ian governments, the crucial issue of «fiscal federalism» (94) has not been real-
ized completely, more than 10 years after the constitutional reform of 2001.
This reveals a more complex mosaic, where the EU is just one piece of a
broader set of factors to be taken into account. In conclusion, it seems true that
the TSCG favors centralization and the erosion of regional autonomy, but its
pressure is only a piece of a larger mosaic, where autonomy and place of Re-
gions is also affected by other reasons which may lead back to policy decisions
taken by States within their margins of appreciation. Another evidence of the
fact that this centralization is imputable to each State and cannot be automati-
cally traced back to the EU’s intervention (95) is given by a recent Opinion of
the Committee of Regions, where the Committee expresses «serious concerns

(91) The case of law decree 138/2011, then converted into law by Act number 148/2011
is emblematic. In fact, article 14 has reduced the number of members of Regional Councils
(whose internal organization belongs to the exclusive legislative competence of Regions) and
establishes incentives to induce Regions to make choices consistent with what is provided
for in the decree (in this respect authors have talked of «financial blackmail.»).. MAzZzoLA
(2012); FALcON (2012). Gropr1 (2012). See also MANGIAMELI (2013). Indeed this provisions
was declared unconstitutional by the Italian Constitutional Court in decision n. 198/2012.

(92). FAaLcoN (2012).

(93). «The new stability rules may facilitate a re-centralization of the powers of the au-
tonomous communities. This is in line with the ongoing centralization that the Fiscal Com-
pact and more generally the European Union’s economic constitution are bringing about.43
These instruments not only entail centralization of powers, but also the transformation of the
member states’ economic constitutions.», RUiz ALMENDRAL (2013), p. 201. On Spain see
also: ALBERTI ROVIRA (2013); GORDILLO PEREZ- CANEDO ARRILLAGA (2013).

(94). See Scuto (2010) (discussing how this discipline is governed by law number
42/2009, which has been implemented through several legislative acts).

(95) Although Italian scholars have correctly emphasized the «inappropriate» con-
tents of the letter sent by the ECB to the Italian government. In that letter the ECB wrote
that:«There is a need for a strong commitment to abolish or consolidate some intermediary
administrative layers (such as the provinces). Actions aimed at exploiting economies of scale
in local public services should be strengthened». The text of the letter was also published
by 1l Corriere della Sera (http://www.corriere.it/economia/11_settembre_29/trichet_draghi_
inglese_304a5f1e-ea59-11e0-ae06-4da866778017.shtml): On this see OL1vITO (2014).
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about a contrary trend in some Member States in which the financial autono-
my of local and regional authorities or the right to self-government at local
level has been substantially curtailed» (96). Constitutional lawyers have also
studied the implications of the EU crisis in terms of fundamental rights protec-
tions. I mentioned this point when recalling one of the factors of mutation in
the constitutional balance of the EU according to Dawson and de Witte, name-
ly the abandonment of the neutrality of policies of the EU during the crisis due
to the need for a better coordination of national policies. The effort at better
coordination of budgetary and financial national policies has had an impact
sensitive welfare policy areas and this induced constitutional lawyers to won-
der whether and how the austerity measures adopted have affected the protec-
tion of fundamental rights (mainly social and economic rights) guaranteed by
the national constitutions. Part of the relevant scholarly contributions raised
the issue, presenting it as potential threat to the national identity (97) of Mem-
ber States, but the debate among constitutional lawyers has been characterised
by a very abstract level, given also the broad wording of the relevant clauses
since «social provisions in national constitutions are often worded in vague
terms» (98). However this literal ambiguity rendered many of these conflicts
business for courts and indeed in the last months judges have been protago-
nists of a certain number of very interesting decisions (99). As Fabbrini point-
ed out «courts have been mainly asked to rule on fiscal issues because the po-
litical branches have adopted reforms to the EMU architecture via
international agreements, which — contrary to EU law — are amenable to do-
mestic judicial review.» (100). Indeed courts, as frequently happened in the
history of European integration, have been key in transforming these tensions
between levels into fully-fledged conflicts, this is the case for instance of the
recent decisions of the Portuguese Constitutional Court(101), or in sending a
warning to guarantee the space of national parliaments (102). Sometimes they

(96) Opinion of the Committee of the Regions on «Devolution in the European Union
and the place for local and regional self-government in EU policy making and delivery»,
(2013/C 139/08).

(97) GamBINO- NocrTo (2012); RUGGERI (2012); SPADARO (2011).

(98) O’CINNEIDE, (2013).

(99) DELLEDONNE (2012).

(100) FaBBRINI (2013c). See also: FAHEY- BARDUTZKY (2013).

(101) Portuguese Constitutional Court, Acérdao N° 353/2012, judgment of 5 July 2012,
and Acérdao N° 187/2013, judgment of 5 April 2013, http://www.tribunalconstitucional.pt/tc/
home.html. On this see CisoTTA — GALLO (2014).

(102) BVertG, Case No. 2 BVR 987/10, judgment of 7 September 2011 RECKER (2011);
ScaMIDT (2013). See also: BVerfG, Case No. 2 BvR 1390/12 et al., judgment of 12 Septem-
ber 2012.
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have also accepted a very tough compromise in terms of sovereignty for the
sake of international stability [this is the Estonian case (103)], in other circum-
stances they have passed the ball to the CJEU [this is the case of the first pre-
liminary ruling question raised by the Italian Constitutional Court within an
incidenter proceeding (104) and of the reference sent by the Irish Supreme
Court in the Pringle case(105)]. Partially different is the case of the recent
referral raised by the German Constitutional Court to the CJEU and concern-
ing the Decision of the Governing Council of the European Central Bank of 6
September 2012 on Technical Features of Outright Monetary Transactions
(OMT) (106). As Gerstenberg wrote in this case «the deployment of the refer-
ence procedure is anything but an act of European-friendliness and judicial
comity» (107). But can we really expect that Courts magically solve all these
burning questions? Probably not and these difficulties may explain why the
decision to the Pringle case of the CJEU has left many commentators unsatis-
fied (108). In conclusion, the present crisis (or crises as we saw at the begin-
ning of this work) has amplified the asymmetric dimension of the European
economic governance and the recourse to intergovernmentalism: indeed these
two elements have been identified as the most evident example of the consti-
tutional mutations produced by the need to challenge the crisis. However, we
saw that these elements were present even earlier, in this respect perhaps the
crisis has just increased their dose in the EU chemistry. Moreover, many of the
issues that are now characterising the European project seem to be connected
to the historical flaws of the economic integration (the weaknesses of the Eu-
ropean economic architecture described at the beginning of this article). Here,
once again, all the insufficiencies and cliché of the surpranational integration
show up again, revealing the ancient roots of the crises suffered by the EU and
the persistent stasis of the political actors which seem, once again, unable to
domesticate the shortcomings of the crisis.

(103)  Supreme Court of Estonia, Constitutional Case No. 3-4-1-6-12, judgment of 12
July 2012, http://www.nc.ee/?lang=en

(104) TItalian Corte Costituzionale, ordinanza n. 207/2013, www.cortecostituzionale.it
On this see: SALAZAR (2013).

(105) Irish Supreme Court, Pringle v. The Gov’t of Ireland, [2012] IESC 47

(106) Orders of 17 December 2013 and of 14 January 2014: 2 BvR 1390/12; 2 BvR
1421/12; 2 BvR 1438/12; 2 BvR 1439/12; 2 BvR 1440/12; 2 BVR 1824/12; 2 BVE 6/12.

(107) GERSTENBERG (2014). See also DELLEDONNE (2014). See also D1 FABIO ET. AL
(2014),

(108) Case C-370/12, Pringle cit TomkIN (2013).
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